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RESPONDENT'S BRIEF 


Statement of the Case 

Pursuant to Section 106(a) of the immigration and 
Nationality Act (the “Act”), 8 U.S.C. §1105a(a), Deoraj 
Singh petitions this Court for review of a final order of 
deportation entered by the Board of Immigration Appeals 
on April 12, 1074. That order dismissed the petitioner’s 
appeal from an order of an Immigration Judge finding him 
deportable under Section 241(a)(2) of the Act, 8 L.b.C. 
§ 1251(a) (2), as a nonimmigrant who had remained longer 
than authorized. The basis for his decision was that Singh 
had entered the United States on December 19, 1971 as a 
nonimmigrant visitor for pleasure authorized to remain 
in the United States until March 1, 1972 and had remained 
in the United States beyond that date without authority. 

The petitioner concedes that he is deportable as an 
overstay visitor but contends that the Board’s order should 
be set aside because the deportation proceedings were 
initiated by an illegal arrest, search and seizure. 






Issues Presented 


1. Whether petitioner’s warrantless arrest by an im¬ 
migration officer was barred by the requirement of Section 
287(a) (12) of the Immigration and Nationality Act, 8 L .S.C . 
$ 1357(a) (2), that there be a reasonable ground for be¬ 
lieving that the alien might escape prior to the issuance 
of a warrant. 


2. Whether, assuming petitioner’s arrest to have been 
in violation of his Fourth Amendment rights and contrary 
to the provisions of 8 U.S.C. § 1357(a) (2), such an arrest 
vitiates an otherwise valid order of the Board of Immigra¬ 
tion Appeals requiring petitioner, a concededly deportable 
alien, to depart from the United States. 


Statement of the Facts 

The petitioner is a 25 year old married alien, a native 
and citizen of Guyana. He was admitted to the United 
States as a nonimmigrant visitor for pleasure on December 
19 , 1971 and was authorized to remain in this country in 
that status until March 1, 1972. He failed to depart by 
that date, remained in the United States without authority, 
and accepted employment in violation of his nonimmigrant 
status. 1 

On duly 11, 1973 immigration officers conducted a rou¬ 
tine field investigation at the garage in Brooklyn where 
the petitioner was employed. The immigration officers ques¬ 
tioned one of the petitioner’s co-workers who was found to 
be an alien illegally in the United States and who was 
thereupon arrested. 

i Non-immigrant aliens admitted for pleasure are not per¬ 
mitted to accept employment in the United States. 8 C.F.R. 
$ 214.1(c); Londono V. Immigration and Naturalization Service, 
433 F.2d 635 (2d Cir. 1970). 
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The officers then questioned the petitioner who told them 
that he was from Guyana, that he had no identification and 
that he wished to consult his attorney (T. 8, p. 4).* One 
of the officers handcuffed the petitioner and he was taken 
to the New York District office of the Immigration and 
Naturalization Service (the “Service”) in Manhattan. At 
the Service office the petitioner apparently voluntarily com¬ 
plied with a request that he place his wallet on a desk 
but he was not questioned until his attorney had arrived 
at the Service office (T. 8, p. 8). Nothing contained in 
petitioner’s wallet was relied upon by the Service to sus¬ 
tain petitioner’s deportability. The petitioner s attorney 
voluntarily turned over the petitioner’s passport to the 
Service (T. 8, p. 9). 

The Service instituted deportation proceedings against 
the petitioner on June 11, 1973 by the issuance of an order 
to show cause and notice of hearing (T. 9). At the de¬ 
portation hearing on September 14, 1973, the petitioner, 
through his attorney, conceded the factual allegations in 
the order to show cause, i.e., that he had been admitted to 
the United States as a nonimmigrant visitor for pleasure 
until March 1, 1973 and had remained in the United States 
l>eyond that date without authority (T. 8, p. 1). The 
petitioner contended, however, that the deportation pro¬ 
ceedings had been instituted as the result of an illegal 
arrest, search and seizure and that the evidence obtained 
should be suppressed a ad- the deportation proceeding dis¬ 
missed. 

The Immigration Judge foui.d the petitioner deportable 
as charged and rejected his contention that he had been 
illegally arrested and searched. The Immigration Judge 
granted the petitioner the privilege of voluntary departure 
provided that he departed from the United States on or 

* References preceded by the letter “T” are to the tabs affixed 
to the Certified Administrative Record filed with the Court. 
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before November 14, 1973. The Immigration Judge also 
entered an alternate order of deportation to Guyana in 
the event the petitioner failed to depart by the specified 
date. 

By Notice of Appeal dated September 17, 1973 the peti¬ 
tioner appealed the order of the Immigration Judge to 
the Board of Immigration Appeals (the “Board’). By 
decision dated April 12, 1974 the Board dismissed the ap¬ 
peal and granted the petitioner the privilege of voluntary 
departure provided that lie depart from the United States 
within 60 days of the date of the Board’s order. The 
Board further ordered that if the petitioner did not depart 
within the time set for voluntary departure, he would be 
deported to Guyana as provided in the Immigration Judge’s 
order. The Board held that the petitioner’s testimony at 
the deportation proceeding clearly established his deport¬ 
ability and that such admissions were not obtained as a 
result of any search and seizure or questioning during the 
period of his arrest. 

This petition for review was filed on June 3, 1974 and 
the petitioner’s deportation was stayed pursuant to Section 
106 of the Act, 8 U.S.C. § 1105a(a) (3). 






Relevant Statute 


Immigration and Nationality Act, Section 287 (8 U.S.C. 

§ 1357): 

Sec. 287. (a) Any officer or employee of the 

Service authorized under regulations prescribed by 
the Attorney General shall have power without 
warrant— 

1 1) to interrogate any alien or person believed 
to be an alien as to bis right to be or remain in the 
United States; 

(2) to arrest any alien who in his presence or 
view is entering or attempting to enter the United 
States in violation of any law or regulation made in 
pursuance of law regulating the admission, exclusion, 
or expulsion of aliens or to arrest any alien in the 
United States, if he has reason to believe that the 
alien so arrested is in the United States in violation 
of any such law or regulation and is likely to escape 
before a warrant can be obtained for his arrest, but 
the alien arrested shall be taken without unnecessary 
delay for examination before an officer of the Service 
having authority to examine aliens as to their right 
to enter or remain in the United States; 




6 


ARGUMENT 

The Arrest Of Petitioner Was Lawful And The 
Finding Of Deportability Was Not Based On Any 
Evidence Seized As The Result Of Such Arrest. 

A. Petitioner's Arrest Was Lawful 

Section 287(a)(2) of the Act, 8 U.S.U. § 1357(a)(2), 
empowers immigration officers to make an arrest without 
a warrant in two situations: il) when an alien in his 
presence or view is entering or attempting to enter the 
United States illegally; and (2) when an alien is believed 
to be in the United States in violation of law and the 
officer has reason to believe that the alien is likely to escape 
before an arrest warrant can be obtained. 

The petitioner was arrested by immigration officers at a 
garage where the officers had already arrested another 
illegal alien. When asked by one of the officers for identi¬ 
fication the petitioner told the officer that he had no identi¬ 
fication and would consult his attorney (T. 8, p. 4). The 
officer then asked the petitioner where he was from and 
the petitioner stated that he was from Guyana (T. 8, p. 4). 
Since the petitioner had acknowledged that he was an alien 
rad had no evidence of his right to he in the United States, 
the immigration officer placed petitioner under arrest and 
took him to the Service office. 8 C.F.R. § 204(e). 

Section 287(a)(1) of the Act, 8 U.S.C. § 1357(a)(1), 
gives an immigration officer the power, without a warrant, 
to interrogate any alien or person believed to be an alien 
as to his right to be or to remain in the United States, 
dust prior to the petitioner's arrest, the Service officers had 
apprehended an illegal alien at the petitioner’s place of 
employment. Thus, it was reasonable for them to believe 
that other employees of the garage might also be illegal 
aliens. 







Furthermore, the petitioner admitted to the officers that 
he was an alien, that he had no evidence of his right to be 
in the United States and that he would call his attorney. 
The officers could thus have reasonably believed peti¬ 
tioner was likely to escape before they could return with a 
warrant. 

Petitioner contends that his warrantless a r ' Q st was un¬ 
lawful under Almeida-Sanchez v. United Stans, 413 U.S. 
266 (1973). In that case, the Supreme Court held that a 
warrantless search of an automobile pursuant to Section 
287(a) (3) of the Act, made without probable cause or con¬ 
sent, violated the Fourth Amendment. 

Petitioner's reliance on the Almeida-Sanchez case, and 
on the other cases which he cites and which deal with 
warrantless searches of automobiles pursuant to Section 
287(a)(3), is clearly misplaced. First, the petitioner’s 
arrest was made pursuant to Section 28 1 (a) (1 I and (a) (*.) 
and Section 287(a)(3) has no applicability whatsoever to 
petitioner’s arrest. 

Secondly, the Supreme Court in Ahneida-Sanchez found 
no probable cause for the warrantless search of an auto¬ 
mobile under the facts in that case. In this case, however, 
there was probable cause to arrest petitioner without a 
warrant. He had admitted his alienage, and he had no 
evidence to establish his right to be present in the United 
States. The combination of these factors was sufficient prob¬ 
able cause for the immigration officers to arrest petitioner 
without a warrant. Cf., United Staten v. Mai tides, 473 F.2d 
859 (9tli Cir. 1973). 


It should be noted, moreover, that there is no evidence 
in the record, nor could petitioner so contend, that the 
officers acted in violation of petitioner’s constitutional rights 
after petitioner was taken into custody. More specifically, 





the petitioner was immediately taken to the Service office 
in accordance with Section 1287(a) (2) of the Act but was 
not questioned until his attorney was present (T. 8, p. 8). 
It is submitted, therefore, that the record does not disclose 
any constitutional deprivation in petitioner’s apprehension. 

B. The Deportation Order Was Properly 
Substantiated 

Even assuming that the arrest without warrant was 
illegal, it is well-settled that irregularities in the arresting 
operation do not necessarily vitiate the deportation order if 
that order is properly substantiated. Jiilokumsky v. Tod, 
263 U.S. 149 (1923) ; Shu Fuk Cheung v. Immigration and 
Naturalization Service, 476 F.2d 1180 (8th Cir. 1973) ; 
LaFranca v. Immigration and Naturalization Service, 413 
F.2d 686 (2d Cir. 1969). If the rule were otherwise, 
aliens in petitioner’s position could permanently immunize 
themselves from deportation simply by showing that their 
initial arrest by an immigration officer was illegal. No 
such absurd result is required by the Act or the Constitu¬ 
tion. 1 

The petitioner was found to be deportable as an alien 
who had been admitted as a nonimmigrant visitor for pleas¬ 
ure until March 1, 1972 and who remained in the United 
States beyond that date without authority. At the deporta¬ 
tion hearing, petitioner conceded the factual allegations in 
the Order to Show Cause, i.e. that he was an alien, that he 
was admitted to the United States on December 19, 1971 as 
a nonimmigrant visitor for pleasure authorized to remain 
until March 1, 1972, and that he remained beyond that date 
without authority (T. 9, T. 8, p. 1). The only other evi¬ 
dence presented by the Service was petitioner’s passport, 
and that was not taken from the petitioner at the time of 
his arrest but rather was voluntarily delivered to the Ser¬ 
vice by petitioner’s attorney (T. 8, p. 9). As this Court 
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stated in LaFranca v. Immigration and Naturalization 
Service, supra, at 689: 

[petitioner's) deportability was conceded at the 
hearing. The Immigration Service did not rely upon 
any statement taken or evidence seized at the time 
of his arrest. Under these circumstances, even if 
the arrest without a warrant were illegal this would 
not invalidate the subsequent deportation proceed¬ 
ings.” 


CONCLUSION 

The petition for review should be dismissed. 

Respectfully submitted, 

Paul J. Curran, 

United Stutes Attorney for the 
Southern District of New York, 
Attorney for Respondent. 


Mary P. Maguire, 

Lydia E. Morgan, 

Special Assistant United States Attorneys, 
Of Counsel. 
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